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Evidence — Competency — Wife's Testifying Against Husbands- 
Mock Marriage.— The defendant procured a person without authority to 
solemnize a mock marriage between himself and the prosecuting witness. 
Such solemnizing is by statute a crime, and he was prosecuted as an acces- 
sory. The statute provides that a marriage under such circumstances is valid. 
On the trial it was objected that the wife was not competent to testify against 
her husband. Held, that the circumstances formed an exception, and that 
the wife was a competent witness. Barclay v. Commonwealth (1903), — Ky. 
— , 76 S. W. Rep. 4. 

Sec. 2102, Ky. St. 1899 provides: — "No marriage solemnized before any 
person professing to have authority therefor shall be invalid for the want of 
such authority, if it is consummated with the belief of the parties, or either 
of them that he had authority, and that they have been legally married." 
The Kentucky code provides that neither husband nor wife may testify 
against the other, (Civ. Code 1895 s. 606) and this provision is declaratory of 
the common law. The decision is based on the exception to the rule of the 
common law as expressed in 1 Greenleaf on Evidence, s. 343. It may 
well be doubted whether this is an offense which brings the case within the 
exception, as there was no violence, no crime against the wife, and no forci- 
ble abduction. The undoubted weight of authority is that this exception 
relates only to crimes committed by one upon the person of the other by 
violence. Rex v. Sergeant, 8 Bing. 352, 21 Eng. C L. 764; Reeve v. Wood, 
10 Cox C. C. 58 ; Stein v. Bowman, 13 Peters 209,222 ; People v. Carpenter, 
9 Barb. 580; People v. Briggs, 60 How. Pr. 17; State v. Armstrong, 4 Minn. 
335; Basselt v. United States, 137 U. S. 496; People v. Quanstiom, 93 Mich. 
254, 53 N. W. 165, 17 L. R. A. 723. See also note 2, s, 343, 1 Greenleaf, 29 
Am. & Eng. Encyc. of L. p. 638 and cases cited below. If there was any 
violence or crime against the witness it was before the marriage, and of such 
she was not competent to testify after lawful marriage. See Miller v. State, 
People v. Curiale, State v. Frey, People v. Schoonmaker, and State v. Evans, 
cited below. It makes no difference when the relation begins (Greenleaf ss, 
334, 336) , and it would seem that it should be immaterial whether the relation 
begins by the ordinary ceremony or by operation of the statute. In either 
case the wife is incompetent because the relation lawfully exists. From a 
practical point of view the decision may have much to commend it, but tech- 
nically and logically the reasoning is not in accord with the decided cases ; 
however, there seem to be no cases directly in point. After deciding that the 
case falls within the exception the judge says: ''If the rule were otherwise 
it would be within the power of the defendant, by consummating the mar- 
riage, and thus adding another wrong to the crime he had already committed, 
to protect himself from punishment." This reasoning, though it may appear 
at first blush to be correct, is unsound ; for it is well settled that a defendant 
may thus protect himself by marrying a witness, both when the crime is 
against the wife before marriage, and when it is against a third party. 
Moore v. State (1903) —Tex. Cr. R. — , 75 S. W. 497; Miller v. State, 37 
Tex. Cr. R. 575, 40 S. W. 313; Barnett v. State (1903) — Ga. — , 43 S. B. 
720; Peoples. Curiale, 137 Cal. 534, 70 Pac. 468, 59 L. R. A. 588; State v. 
Frey, 76 Minn. 526, 79 N. W. 518, 77 Am. St. Rep. 660; People v. Schoon- 
maker, 117 Mich. 190, 75 N. W. 439, 72 Am. St. Rep. 560; State v. Evans, 
138 Mo. 116, 39 S. W. 462, 60 Am. St. Rep. 549. 

Insolvency — Partnership— Secured Creditors — Mortgage on 
Exempt Property— Mortgage on Property of Individual Partner. — 
A partnership was adjudged insolvent. The three members composing the 



